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408.809(1)(  ); 435.02(2); 435.06 FS
Background Screening; Prohibited Offenses

408.809 Background screening; prohibited
offenses.-
{1) Level 2 background screening pursuant to
chapter 435 must be conducted through the
agency on each of the following persons, who are
i for the of
conducting screening under chapter 435:
{a) The licensee, if an individual.
{b} The administrator or a similarly titted person
who is responsible for the day-to-day operation of
the provider.
{c} The financial officer or similarly titled individuat
who is responsible for the financial operation of
the licensee or provider,
{d) Any person who is a controlling interest.
{e) Any person, as required by authorizing
statutes, seeking employment with a licensee or
provider who is expected to, or whose
responsibilities may require him or her to, provide
personal care or services directly to clients or
have access to client funds, personal property, or
fiving areas; and any person, as required by
authorizing statutes, . with a licensee
or provider whose responsibilities require him or
her to provide personal care or personal services
directly to clients, or  with a licensee or
provider to work 20 hours a week or more who
will have access to client funds, personal
property, or living areas. Evidence of contractor
screening may be retained by the contractor's
employer or the licensee.

QYA ., must be provided in slectronic
format. Screening results shall be reviewed by
the agency with respect to the offenses specified
in s. 435.04 and this section, and the qualifying or
disqualifying status of the person named in the
request shall be maintained in a database. The
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qualifying or disqualifying status of the person
named in the request shall be posted on a secure
website for retrieval by the licensee or designated
agent on the licensee's behaif.

(4} In addition to the offenses listed in s, 435.04,
all persons required to undergo background
screening pursuant fo this part or authorizing
statutes must not have an awaiting final
disposition for, must not have been found guilty
of, regardiess of adjudication, or entered a plea of
nolo contendere or guilty to, and must not have
been adjudicated delinquent and the record not
have been sealed or expunged for any of the
following offenses or any similar offense of
another jurisdiction:

{a) Any authorizing statutes, if the offense was a
felony,

{b) This chapter, if the offense was a felony.

{c} Section 409.920, relating to Medicaid provider
fraud.

(d) Section 409.9201, relating to Medicaid fraud.
{e) Section 741.28, relating to domestic violence.
{f} Section 777.04, relating to attempts,
solicitation, and conspiracy to commit an offense
fisted in this subsection.

{g) Section 784.03, relating to battery, if the victim
isa adult as defined in 5. 415.102 ora
patient or resident of a facility licensed under
chapter 395, chapter 400, or chapter 428,

{h) Section 817.034, relating to fraudulent acts
through mail, wire, radio, electromagnetic,
photoetectronic, or photooptical systems.

(i) Section 817,234, relating to false and
fraudulent insurance claims.

{j) Section 817.481, relating to obtaining goods by
using a false or expired credit card or other credit
device, if the offense was a felony.

{k} Section §17.50, relating to fraudulently
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obtaining goods or services from a health care
provider.

{) Section 817.508, relating to patient brokering.
{m) Section 817.568, relating to criminal use of
personal identification information.

(n) Section 817,60, relating to obtaining a credit
card through fraudulent means.

{0} Section 817.61, relating to fraudulent use of
credit cards, if the offense was a felony.

(p} Section 831,01, relating to forgery.

{q) Section 831.02, relating to uttering forged
instruments.

{r} Section 831.07, relating to forging bank bills,
checks, drafts, or promissory notes.

{s} Section 831.09, relating to uttering forged
bank bilfls, checks, drafts, or promissory notes.
{t) Section 831.30, relating to fraud in obtaining
medicinal drugs.

{u) Section 831.31, relating to the sale,
manufacture, delivery, or possession with the
intent to sell, manufacture, or deliver any
counterfeit controiled substance, if the offense
was a felony.

{v} Section 895.03, relating to racketeering and
collection of unlawful debts.

(w) Section 896.101, relating to the Florida Money
Laundering Act.

If, upon rescreening, a person who is currently
employed or with a ficensee and was
screened and qualified under s. 435.04 has a
disqualifying offense that was not a disqualifying
offense at the time of the fast screening, butis a
current disqualifying offense and was committed
before the last screening, he or she may apply for
an exetnption from the appropriate licensing
agency and, if agreed to by the employer, may
continue to perform his or her duties until the
ficensing agency renders a decision on the
application for exemption if the person is eligible
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to apply for an exemption and the exemption
request is received by the agency no later than 30
days after receipt of the rescreening results by
the person.

(5} The costs associated with obtaining the
required screening must be borne by the licensee
or the person subject to screening. Licensees
may reimburse persons for these costs. The
Department of Law Enforcement shall charge the
agency for screening pursuant to s. 943.053(3).
The agency shall establish a schedule of fees to
cover the costs of screening.

{6)(a) As provided in chapter 435, the agency
may grant an exemption from disqualification to a
person who is subject to this section and who:

1. Does not have an active professional license
or certification from the Department of Health; or
2. Has an active professional license or
certification from the Department of Health but is
not providing a service within the scope of that
ticense or certification.

{b} As provided in chapter 435, the appropriate
regulatory board within the Department of Health,
or the department itself if there is no board, may
grant an exemption from disqualification to a
person who is subject to this section and who has
received a professional license or certification
from the Department of Heaith or a regulatory
board within that department and that person is
providing a service within the scope of his or her
ficensed or certified practice.

{7) The agency and the Department of Health
may adopt rules pursuant to ss. 120.536(1) and
120.54 to implement this section, chapter 435,
and authorizing statutes requiring background
screening and to implement and adopt criteria
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relating to retaining ., pursuant to s.
943.05(2).

{8) There is no reemployment assistance or other
monetary Kability on the part of, and no cause of
action for damages arising against, an employer
that, upon notice of a disqualifying offense listed
under chapter 435 or this section, terminates the
person against whom the report was issued,
whether or not that person has filed for an
exemption with the Department of Health or the
agency.

435.06 Exclusion from employment.-
{1} If an employer or agency has reasonable
cause to believe that grounds exist for the denial
or termination of employment of any employee as
a result of background screening, it shall notify
the employee in writing, stating the specific
record that indicates noncompliance with the
standards in this chapter. it is the responsibility of
the affected employee fo contest his or her

i i ion or to request on from
disqualification. The only basis for contesting the
disqualification is proof of mistaken identity.
(2}{a) An employer may not hire, select, or
otherwise allow an employee to have contact with
any person that would place the
employee in a role that requires background
screening untit the screening process is
completed and demonstrates the absence of any
grounds for the denial or termination of
employment. If the screening process shows any
grounds for the denial or termination of
employment, the employer may not hire, select,
or otherwise allow the employee to have contact
with any person that would place the
employee in a role that requires background
screening unless the employee is granted an
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exemption for the disqualification by the agency
as provided under s. 435.07.

{b) If an employer becomes aware that an
employee has been for a disqualifying
offense, the employer must remove the employee
from contact with any person that
places the employee in a role that requires
background screening until the is resolved
in a way that the employer determines that the
employee is still eligible for employment under
this chapter.

{c} The employer must terminate the employment
of any of its personnel found to be in
noncompliance with the minimum standards of
this chapter or place the employee in a position
for which background screening is not required
unless the employee is granted an exemption
from disqualification pursuant to s, 435.07.

{d) An employer may hire an employee to a
position that requires background screening
before the employee completes the screening
orocess for training and orientation purposes.
However, the employee may not have direct
contact with persons until the
screening process is completed and the
employee demonstrates that he or she exhibits
no behaviors that warrant the denial or
termination of employment.

{3) Any employee who refuses to cooperate in
such screening or refuses to timely submit the
information necessary to complete the screening,
including | if required, must be
disqualified for employment in such position or, if
employed, must be dismissed.

{4) There is no reemployment assistance or other
monetary lability on the part of, and no cause of
action for damages against, an employer that,
upon notice of a conviction or fora
disqualifying offense listed under this chapter,
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chapter, the term:

date was
obtained.

terminates the person against whom the report
was issued or whe was , regardiess of
whether or not that person has filed for an
exemption pursuant to this chapter.

435.02 Definitions.-For the purposes of this

{2) "Employee” means any person required by
{aw to be screened pursuant to this chapter,
including, but not limited to, persons who are
contractors, licensees, or volunteers.

This Statute or Rule is not met as evidenced by:
Based on observation, employee record review,
and staff interviews, the facility failed to ensure 1
of 3 sampled employees (Employee C) had a
new Level 2 Background Screening (BGS)
completed before working alone with residents
following a 90-day gap in eligible employment.

The findings include:

Upon arrival at the facility on at
10:00am, Employee C was observed alone in the
facitity providing services to residents. She stated
the current census was 15. The Administrator
was observed entering the facility at 10:33am on

Review of the employee personnel file for
Employee C revealed she was hired on

. The Clearinghouse Roster
reviewed and showed Employee C's eli

. Photographic evidence

During an interview with Employee C on

at 12:55 PM, she stated that between
2018 - 2019 she worked at an Assisted Living
Facifity in another state. She stated she returned
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to Florida sometime later in 2019, when she
enrolled in school. She then applied and started
working at this facility. She confirmed her hire
date with the facility was on . She did
not present evidence she was continually
employed in a position that required a Levet Il
BGS from her last screening to her current
employment.

During an interview with the Administrator on

at 12:43 PM, she was asked about
the concerns with the BGS for Employee C. She
stated Employee C worked for another agency so
the screening "should be okay", The
Administrator reviewed Employee C's BGS and
acknowledged that an updated Level Il BGS
should have been conducted prior to her
employment with the facility.

During an interview with the Administrator at
2:38pmon . she was also asked about
the muttiple observations of Employee C being
alone In the facility with the residents. She stated
there were no concerns with this as long as no

ications were due. She i that
Employee C would be the only staff member in
the facility from 1pm-5pm on the days that she
was scheduled to work in the facility.

Unclassified
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Initial Comments.

A complaint survey (complaints #2021005219
and #20210011002) and a generator monitoring
were conducted at Diversity Me to

. Deficient practice was identified during
the survey.

429.256( ), 59A-36.008(3) Medication -
Assistance with Self-Admin

429.256

{3) Assistance with self-administration of
medication includes:

(a} Taking the medication, in its previously
dispensed, propetly labeled container, including
an syringe that is prefilled with the proper
dosage by a pharmacist and an that is
prefilted by the manufacturer, from where it is
stored, and bringing it to the resident.

{b} In the presence of the resident, confirming
that the medication is intended for that resident,
orally advising the resident of the medication
name and dosage, opening the container,
removing a prescribed amount of medication
from the container, and closing the container. The
resident may sign a written waiver to opt out of
being orally advised of the medication name and
dosage. The waiver must identify all of the
medications intended for the resident, including
names and dosages of such medications, and
must immediately be updated each time the
resident’'s medications or dosages change.

{c} Placing an oral dosage in the resident's

or placing the dosage in another container and
helping the resident by lifting the container to his
oF her .

{d) Applying .., medications.

(e} Returning the medication container to proper
storage.

{f} Keeping a record of when a resident receives

A0DC

A052
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assistance with self-administration under this
section.
{g) Assisting with the use of a , including
removing the cap of a , opening the unit
dose of solution, and pouring the

i p dose of icati
the dispensing cup of the .
{hyUsinga , to perform -
tevel checks.
(i) Assisting with putting on and taking off

stockings.
{j) Assisting with applying and removing an
- but not with titrating the

prescribed settings.
{k} Assisting with the use of a continuous positive
airway pressure device but not with titrating the
prescribed setting of the device.
(1) Assisting with measuring vital signs.
{m)} Assisting with . bags.

into

{4} Assistance with self-administration does not
include:
{a) Mixing, , ., converting, or

. medication doses, except for
measuring a prescribed amount of fiquid
medication or breaking a scored tablet or
crushing a tablet as prescribed.
{b) The preparation of syringes for injection or the
administration of medications by any injectable
route,
{c} Administration of medications by way of a tube
inserted in a , of the body.
{d) Administration of , preparations.
(e} The use of irrigations or debriding agents
used in the treatment of a skin condition.
{f} Assisting with ,or
preparations.
(g} Assisting with medications ordered by the
physiclan or heaith care professional with
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prescriptive authority to be given "as needed,”
unless the order is written with specific

that prectude i judgment
on the part of the unficensed person, and the
resident requesting the medication is aware of his
or her need for the medication and understands
the purpose for taking the medication.
{h} Medications for which the time of
administration, the amount, the strength of
dosage, the method of administration, or the
reason for administration requires judgment or
discretion on the part of the unlicensed person.

5) i with the self ini ion of
fcation by an unii person as

in this section shall not be considered

administration as defined in s. 465.003.

59A-36.008

{3) ASSISTANCE WITH
SELF-ADMINISTRATION.

{a) Any unlicensed person providing assistance
with seif-administration of medication must be

. .- or older, trained to assist with self
administered medication pursuant to the training
requirements of Rule 59A-36.011, FAC., and
must be available to assist residents with

in with
procedures described in Section 429,256, F.S.
and this rule.
{b} In addition to the specifications of Section
429.256(3), F.S., assistance with
self-administration of medication includes, orally
advising the resident of the name and dosage of
the medication and verbally prompting a resident
to take medications as prescribed.
{c) In order to faciiitate assistance with
self-administration, trained staff may prepare and
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make available such items as water, juice, cups,
and spoons. Trained staff may also return unused
doses to the medication container. Medication,
which appears to have been contaminated, must
not be returned to the container.
(d} Trained staff must observe the resident take
the medication. Any concemns about the
resident’s reaction to the medication or suspected
noncompliance must be reported to the resident's
health care provider and documented in the
resident's record.
{e) When a resident who receives assistance with
medication is away from the facility and from
facility staff, the following options are available to
enable the resident to take medication as
prescribed:
1. The heaith care provider may prescribe a
medication schedule that coincides with the
resident’s presence in the facility,
2. The medication container may be given to the
resident, a friend, or family member upon leaving
the facility, with this fact noted in the resident's
medication record,
3. The medication may be transferred to a pill
organizer pursuant to the requirements of
subsection (2), and given to the resident, a friend,
or family member upon leaving the facility, with
this fact noted in the resident's medication record,
or
4. may be i and
dispensed in an easier to use form, such as unit
dose packaging.
{f) Assistance with self-administration of
medication does not include the activities detalled
in Section 429.256(4), F.S.
{0} As used in Section 428.256{4)(h), F.S., the
terms “judgment” and “discretion” mean

preting vital signs and evaluating or
assessing a resident's condition.
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{h) All trained staff must adhere to the facility's

control policy and procedures when
assisting with the self-administration of
medication.

This Statute or Rule is not met as evidenced by:
Based on observation, record review, and
interview, the facility failed to ensure the accuracy
of the assistance with self-administration of
medication process for five of five residents
(Residents #4, #5, #6, #10, and #11).

The findings include:

On at 12:22pm, Employee B, Med
Tech, was observed providing assistance with
seif-administration of medication to Resident #4.
Employee B was observed pulling the medication
card and handing the medication to the resident
without consulting the Medication Observation
Record (MOR) ensuring the accuracy of the
medication being given. After the resident took
the medication, Employee B was not observed
updating the MOR to indicate the resident had
taken the medication.

On at 1:30pm Employee B was
observed providing assistance with

if- i fon of ication for
#5. Employee B was observed pulling the
medication card and handing the medication to
the resident without consulting the MOR fo
ensure the accuracy of the medication being
given. After the resident took the medication,
Employee B was not observed updating the MOR
to indicate the resident had taken the medication.
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On at 2:35pm Employee B was

based

observed preparing medications for Resident #6,
During this time Employee B was observed using
her bare to swat at live roach crawling on
the wall next to the medication drawer. She
proceeded fo pull the medication card. After
puiling medication card she pumped some

sanitizer into the palm of her

and finished preparing the medication. She
did not consult the MOR. She popped the pills
into a pill cup and handed it to the resident. Once
the process was completed with Resident #6,
Employee B was asked about using the MOR and
the fack of hygiene. She stated that she
was familiar with the residents' medications and
knew what they took, and therefore doesn't have
to consuft the MOR. She alsc stated that she
should have washed her with soap and
water after swatting at the roach with her bare

while assisting Resident #6.

On at 11:58am, an observation was
made of the Admmlstrator preparmg to provxde

-

with

them to him.

for Resident #10. The resident was nol present.
The Administrator consulted the MOR, then
pulled the medication from the drawer. Review of
the MOR for Resident #10 showed the
medications she was preparing had already been
initialed by another employee who was not
present in the facifity. The 5pm doses for the day
had already been initialed as being given
Administrator was observed writing her initials
over the initials which were already on the MOR,
Resident #10 then approached the Administrator,
and she explained the medication and handed

The

On at 12:17pm the Administrator
prepared to provide assistance with
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seif-administration of medication to Resident #11.
The resident was not present. The Administrator
prepared the medication in the med room. She
consulted the MOR. Resident #11's MOR was
also observed initialed by another employee, for
the medications the ini i

faciiity.

obtained.

CLASS 1l

During an interview on
the Administrator she was asked about the
pre-initialed MOR. She stated that she wasn't
sure why this was done so she wrote her initials
over the initials that were there. She
acknowledged the initials were for a staff member
who was not present in the facility on the
date/time the assistance with the self
administration of medication was provided to
Residents #10 and 11, Photographic evidence

was g.

The 5prn doses for that day had already been
initialed as given. She continued pulling the
medication card from the medication cart drawer
and popping the pills into a pill cup. The
Administrator wrote her initials over the initials
which were already on the MOR. She left the med
room and provided the medication to Resident
#11, who was seated in a separate area of the

at 12:19pm with

During an interview on at 2:38pm with
the Administrator, she was asked about the
observation of her not preparing the medications
in the presence of the residents. To which she
responded "ok” and nodded her
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