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Initial Comments

A survey was completed for NMAC 7.8.2
regulations governing Assisted Living facilities for
intake 29016.

The complaint was unsubstantiated with
deficiencies cited.

7 NMAC 8.2.22 Facility Reports, Records, Rules,
Policies

FACILITY REPORTS, RECORDS, RULES,
POLICIES AND PROCEDURES:

A. Reports and records. Each facility shall keep
the following reports, records, policies and
procedures on file at the facility and make them
available for review upon request by the licensing
authority, residents, potential residents or their
surrogate decision makers:

(1) fire inspection report;

(2) zoning approval;

(3) building official approval (certificate of
occupancy);

(4) a copy of the approved building plans;

(5) a copy of the most recent survey conducted
by the licensing authority, to include adverse
actions or appeals and complaints;

(6) for facilities with food establishments/kitchens
that require a permit from the local health
authority that has jurisdiction, a copy of the
current inspection report in accordance with the
applicable, municipal, or federal laws and
regulations and pursuant to Subsection B of
7.6.2.8 NMAC, regarding kitchen and food
management; if a facility is considered a licensed
private home and not required to meet specific
requirements by the local health authority, a copy
of that determination must also be maintained;
(7) where necessary, a copy of the liquid waste
disposal and treatment system permit from the
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local health authority that has jurisdiction;

(8) thirty (30) days of menus as planned,
including snacks and thirty (30) days of menus as
served, including snacks;

(9) record of monthly fire drills conducted at the
facility and the fire safety evaluation system
(FSES) rating, if applicable;

(10) written emergency plans, policies and
procedures for medical emergencies, power
failure, fire or natural disaster; plans shall include
evacuation, persons to be notified, emergency
equipment, evacuation routes, refuge areas and
the responsibilities of personnel during
emergencies; plans shall also included a list of
transportation resources that are immediately
available to transport the residents to another
location in an emergency; the emergency
preparedness plan shall address two types of
emergencies:

(a) an emergency that affects just the facility; and
(b) a region/area wide emergency;

(11) a copy of this rule, Requirements for
Assisted Living Facilities for Adults, 7.8.2 NMAC);
(12) for facilities with two or more residents (that
are not related to the owner), a valid custodial
drug permit issued by the NM board of pharmacy,
that supervise administration and
self-administration of medications or safeguards
with regard to medications for the residents; and
(13) vaccination records for pets in the facility.

B. Reports and records. Each facility shall keep
the following reports, records, policies and
procedures on file at the facility and make them
available for review upon request by the licensing
authority:

(1) a copy of the facility license;

(2) employee personnel records, including an
application for employment, training records and
personnel actions:
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(a) caregiver criminal history screening
documentation pursuant to 7.1.9 NMAC;

(b) employee abuse registry documentation
pursuant to 7.1.12 NMAC; and

(3) a copy of all waivers or variances granted by
the licensing authority.

C. Rules. Prior to admission to a facility a
prospective resident or his or her representative
shall be given a copy of the facility rules. Each
facility shall have written rules pertaining to
resident ' s rights and shall include the following:
(1) resident use of tobacco and alcohol;

(2) resident use of facility telephone or personal
cell phone;

(3) resident use of television, radio, stereo and
cd;

(4) the use and safekeeping of residents '
personal property;

(5) meal availability and times;

(6) resident use of common areas;

(7) accommodation of resident ' s pets; and

(8) resident use of electric blankets and
appliances.

D. Policies and procedures. All facilities shall
have written policies and procedures covering the
following areas:

(1) actions to be taken in case of accidents or
emergencies;

(2) policy and procedure for updating and
consolidating the residents current physician or
PCP orders, treatments and diet plans every six
(6) months or when a significant change occurs,
such as a hospital admission;

(3) policy for medication errors;

(4) method of staying informed when residents
are away from the facility (e.g., sign-out sheets or
other record indicating where the resident will be,
cell phone contact, etc.);

(5) the handling of resident's funds, if the facility
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provides such services;

(6) reporting of incidents, including abuse,
neglect and misappropriation of property, injuries
of unknown cause, environmental hazards and
law enforcement interventions in accordance with
7.1.13 NMAC;

(7) reporting and investigating internal
complaints;

(8) reporting and investigating complaints to the
incident management bureau;

(9) staff and resident fire and safety training;
(10) smoking policy for staff, residents and
visitors;

(11) the facility's bed hold policy;

(12) admission agreement;

(13) admission records;

(14) resident records including maintenance and
record retention if the facility closes;

(15) program narrative;

(16) resident's rights with regard to making health
care decisions and the formulation of advance
directives;

(17) personnel policies;

(18) identifying and safeguarding resident
possessions;

(19) securing medical assistance if a resident's
own physician is not available;

(20) staff training appropriate to staff
responsibilities;

(21) staff training for employees who provide
assistance to residents with boarding or alighting
from motor vehicles and safe operation of motor
vehicles to transport residents;

(22) witnessed destruction of unused, outdated or
recalled medication by the facility administrator
with the consulting pharmacist present; and

(23) mealtimes, daily snacks, menus, special
diets, resident ' s personal preference for eating
alone or in the dining room setting.
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[7.8.2.22 NMAC - Rp, 7.8.2.23 NMAC,

01/15/2010]

This REQUIREMENT is not met as evidenced

by:

Based on record review and interview, the facility

failed to ensure that employee applications were

kept as part of employee personnel records. The

findings are:

1. A. Review of the Employee files on 04/03/13

1:00 pm at revealed the following: no filled

application with hire dates or other relevant

identifying employment information for three

current employees of the facility (Caregiver #1,

Caregiver #2 and Caregiver #3).

A. B. On 04/09/2013 at 2:27pm during interview

with the Administrator, he stated that he would

correct the problem going forward.

A 033 7 NMAC 8.2.33 Resident Rights A 033

RESIDENT RIGHTS: All licensed facilities shall
understand, protect and respect the rights of all
residents.

A. Prior to admission to a facility, a resident and
legal representative shall be given a written
description of the legal rights of the resident,
translated into another language, if necessary, to
meet the resident ' s understanding.

B. If the resident has no legal representative and
is incapable of understanding his or her legal
rights, a written copy of the resident's legal rights
shall be provided to the most significant
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responsible party in the following order:

(1) the resident's spouse;

(2) significant other;

(3) any of the resident's adult children;

(4) the resident's parents;

(5) any relative the resident has lived with for six
or more months before admission;

(6) a person who has been caring for, or paying
benefits on behalf of the resident;

(7) a placing agency;

(8) resident advocate; or

(9) the ombudsman.

C. The resident rights shall be posted in a
conspicuous public place in the facility and shall
include the telephone numbers for the incident
management hotline and for the state
ombudsman program.

D. To protect resident rights, the facility shall:

(1) treat all residents with courtesy, respect,
dignity and compassion;

(2) not discriminate in admission or services
based on gender, sexual orientation, resident's
age, race, religion, physical or mental disability, or
nationality;

(3) provide residents written information about all
services provided by the facility and their costs
and give advance written notice of any changes;
(4) provide residents with a safe and sanitary
living environment;

(5) provide humane care for all residents;

(6) provide the right to privacy, including privacy
during medical examinations, consultations and
treatment;

(7) protect the confidentiality of the resident's
medical record;

(8) protect the right to personal privacy, including
privacy in personal hygiene; privacy during visits
with a spouse, family member or other visitor;
and privacy in the resident's own room;
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(9) protect the right to communicate privately and
freely with any person, including private
telephone conversations and private
correspondence; and the right to receive visits
from family, friends, lawyers, ombudsmen and
community organizations;

(10) prohibit the use of any and all physical and
chemical restraints;

(11) ensure that residents:

(a) are free from physical and emotional abuse
neglect and misappropriation/or exploitation;

(b) are free from financial abuse and
misappropriation by facility staff or management;
(c) are free to participate in religious, social,
community and other activities and freely
associate with persons in and out of the facility;
(d) are free to leave the facility and return without
unreasonable restriction;

(e) are given a fifteen (15) calendar day, written
notice before room transfers or discharge from
the facility unless there is immediate danger to
self or others in the facility;

(f) have an environment that fosters social
interaction and avoids social isolation;

(g) or their surrogate decision makers, are
informed of and consent to the services provided
by the facility;

(h) have the right to voice grievances to the
facility staff, public officials, the ombudsmen, any
state agency, or any other person, without fear of
reprisal or retaliation;

(i) have the right to have their complaints
addressed within fourteen (14) calendar days or
sooner;

(j) have the right to participate in the development
of their care plan/ISP;

(k) have the right to choose a doctor, pharmacist
and other health care provider(s);

() have the right to participate in medical
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treatment decisions and formulate advance
directives such as living wills and powers of
attorney;

(m) have the right to keep and use personal
possessions without loss or damage;

(n) have the right to manage and control their
personal finances;

(o) have the right to freely organize and
participate in a resident association that may
recommend changes in the facility's policies,
services and management;

(p) shall not be required to work for the facility;
and

(q) are protected from unjustified room transfers
or discharge.

E. The resident's rights shall not be restricted
unless this restriction is for the health and safety
of the resident, agreed to by the resident or the
resident ' s surrogate decision maker and
outlined in the resident ' s individual service plan.
[7.8.2.33 NMAC - Rp, 7.8.2.34 NMAC,
01/15/2010]

This REQUIREMENT is not met as evidenced
by:

Based on interviews, the facility failed to ensure
that resident's rights were protected by providing
staff who have received the regulatory training
and background screenings. This circumstance
places 100% of the resident population at risk for
harm.

The findings are:

A. On 04/03/13 at 9:24 am during interview with
Caregiver #4, she reports that Volunteer #1 is
doing hands on care with the residents, such as
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getting them ready for bed. She reports that this

person is neither a trained employee nor a

screened volunteer with the facility.

B. On 04/02/2013 at 10:44 am during interview

with Caregiver #1, she reports that some of the

residents are difficult to lift and that Volunteer #1,

comes into " help out" with residents for about

two hours each day.

C. On 04/09/2013 at 2:27 pm during interview

with the Administrator, he acknowledged that he

has hired Volunteer #1 as an employee of the

facility.

A 070 7 NMAC 8.2.70 Incorporated and Related Rules A 070

and Codes

INCORPORATED AND RELATED RULES AND
CODES: The facilities that are subject to this rule
are also subject to other rules, codes and
standards that may, from time to time, be
amended. This includes the following:

A. Health Facility Licensure Fees and
Procedures, New Mexico Department of Health,
7.1.7 NMAC.

B. Health Facility Sanctions and Civil Monetary
Penalties, New Mexico Department of Health,
7.1.8 NMAC.

C. Adjudicatory Hearings for Licensed Facilities,
New Mexico Department of Health, 7.1.2 NMAC.
D. Caregiver's Criminal History Screening
Requirements, 7.1.9 NMAC.

E. Employee Abuse Registry 7.1.12 NMAC.

F. Incident Reporting, Intake Processing and
Training Requirements 7.1.13 NMAC.

[7.8.2.70 NMAC - N, 01/15/2010]

Division of Health Improvement
STATE FORM

6899

A8AJ11

If continuation sheet 9 of 17




Division of Health Improvement

PRINTED: 05/05/2021
FORM APPROVED

This REQUIREMENT is not met as evidenced
by:

7.1.9.8 CAREGIVER AND HOSPITAL
CAREGIVER EMPLOYMENT REQUIREMENTS:
A. General: The responsibility for compliance with
the requirements of the act applies to both the
care provider and to all applicants, caregivers and
hospital caregivers. All applicants for employment
to whom an offer of employment is made or
caregivers and hospital caregivers employed by
or contracted to a care provider must consent to
a nationwide and statewide criminal history
screening, as described in Subsections D, E and
F of this section, upon offer of employment or at
the time of entering into a contractual relationship
with the care provider. Care providers shall
submit all fees and pertinent application
information for all applicants, caregivers or
hospital caregivers as described in Subsections
D, E and F of this section. Pursuant to Section
29-17-5 NMSA 1978 (Amended) of the act, a care
provider ' s failure to comply is grounds for the
state agency having enforcement authority with
respect to the care provider to impose
appropriate administrative sanctions and
penalties.

B. Exception: A caregiver or hospital caregiver
applying for employment or contracting services
with a care provider within twelve (12) months of
the caregiver ' s or hospital caregiver ' s most
recent nationwide criminal history screening
which list no disqualifying convictions shall only
apply for a statewide criminal history screening
upon offer of employment or at the time of
entering into a contractual relationship with the
care provider.

At the discretion of the care provider a nationwide
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criminal history screening, additional to the
required statewide criminal history screening,
may be requested.

C. Conditional Employment: Applicants,
caregivers, and hospital caregivers who have
submitted all completed documents and paid all
applicable fees for a nationwide and statewide
criminal history screening may be deemed to
have conditional supervised employment pending
receipt of written notice given by the department
as to whether the applicant , caregiver or hospital
caregiver has a disqualifying conviction.

D. Application: In order for a nationwide criminal
history record to be obtained and processed, the
following shall be submitted to the department on
forms provided by the department.

(1) A form containing personal identification which
has a photograph of the person and which meets
the requirements for employment eligibility in
accordance with the immigration and nationality
act as amended. A reasonable xerographic copy
of a drivers license photograph will suffice under
Subsection D of 7.1.9.8 NMAC.

(2) A signed authorization for release of
information form.

(3) Three (3) complete sets of readable
fingerprint cards or other department approved
media acceptable to the department of public
safety and the federal bureau of investigation
submitted using black ink.

(4) The fee specified by the department for the
nationwide and statewide criminal history
screening investigation shall not exceed
seventy-four ($74) dollars. Of which, twenty-four
($24) dollars shall be applied for the federal
bureau of investigation nationwide criminal history
screening, seven ($7) dollars shall be applied for
the statewide criminal history screening. The
remaining application fee shall be applied to
cover costs incurred by the
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Department to support activities required by the
Act and these rules. The fees will not be applied
to any other activity or expense undertaken by the
Department.

(5) If the applicant, caregiver or hospital caregiver
must submit another readable set of fingerprint
cards upon notice that the fingerprint cards
previously submitted were found unreadable, as
determined by the federal bureau of investigation
or department of public safety, the submission of
a second set of fingerprint cards is required, a
separate fee will not be charged. A fee shall be
charged for submission of a third and subsequent
fingerprint sets.

(6) If the applicant, caregiver or hospital caregiver
has a physical or medical condition which
prevents the applicant, caregiver or hospital
caregiver from producing readable fingerprints
using commonly available fingerprinting
techniques, the applicant, caregiver or hospital
caregiver shall submit the fingerprint cards with a
notarized affidavit signed by the applicant,
caregiver, hospital caregiver, returned to the
department within fourteen (14) calendar days, as
determined by the postmark, which provides:

(a) identification of the applicant, caregiver or
hospital caregiver;

(b) an explanation of, or a statement describing,
the applicant ' s, caregiver ' s or hospital
caregiver ' s good faith efforts to supply readable
fingerprints; and

(c) the physical or medical reason that prevents
the applicant, caregiver or hospital caregiver

from producing readable fingerprints using
commonly available fingerprinting techniques.

(d) An applicant, caregiver or hospital caregiver
meeting the conditions of this paragraph and

who has resided in the state of New Mexico for
less than ten (10) years must also submit a ten
(10) year work history in addition to the required
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affidavits.

(7) All documentation submitted to the
department for the purposes of criminal history
screening and for the purposes set forth in
7.1.9.9 NMAC and 7.1.9.10 NMAC shall become
the sole property of the department with the
exception of fingerprint cards which shall be
destroyed upon clearance by both the federal
bureau of investigation and department of public
safety. All other submitted documentation shall be
retained by the department for a period of one
year from the final date of closure and thereafter
shall be archived.

E. Fees: The federal bureau of investigation has
a mandatory processing fee with no exceptions.
The department and department of public safety
impose a state processing and administrative fee.
The fee payment must accompany the fingerprint
application, or otherwise be credited to the
department prior to or at the same time with the
department ' s receipt of the application
documents. The manner of payment of the fee is
by bank cashier check or money order payable to
the New Mexico department of health or other
method of funds transfer acceptable to the
department. Business checks will be accepted
unless the business tendering the check has
previously tendered

a check to the department unsupported by
sufficient funds. Neither cash nor personal
checks will be accepted. The fee may be paid by
the care provider or by the applicant , caregiver or
hospital caregiver. The department will set a fee
in addition to the fees imposed by department of
public safety and the federal bureau of
investigation that will fully and completely cover
costs incurred by the department to support
activities required by the act and these rules. The
fees will not be applied to any other activity or
expense undertaken by the department.
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F. Timely Submission: Care providers shall
submit all fees and pertinent application
information for all individuals who meet the
definition of an applicant, caregiver or hospital
caregiver as described in Subsections B, D and K
of 7.1.9.7 NMAC, no later than twenty (20)
calendar days from the first day of employment or
effective date of a contractual relationship with
the care provider.

G. Maintenance of Records: Care providers shall
maintain documentation relating to all employees
and contractors evidencing compliance with the
act and these rules.

(1) During the term of employment, care
providers shall maintain evidence of each
applicant,

caregiver or hospital caregiver ' s clearance,
pending reconsideration, or disqualification.

(2) Care providers shall maintain documented
evidence showing the basis for any determination
by the care provider that an employee or
contractor performs job functions that do not fall
within the scope of the requirement for nationwide
or statewide criminal history screening. A
memorandum in an employee ' s file stating "
This employee does not provide direct care or
have routine unsupervised physical or financial
access to care

recipients served by [name of care provider], "
together with the employee ' s job description,
shall suffice for record

keeping purposes.

Based on record review and interview the facility
failed to submit fingerprint cards, application
information, and fees to the Criminal Criminal
History Screening (CCHS) program for 3 of 3
current staff files reviewed (Caregiver #1,
Caregiver #2 and Caregiver #3). This deficient
practice has the potential for the facility to hire
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and retain staff with a criminal history
disqualification. The findings are:

A. Review of the employee files on 04/03/13 at
1:00 pm revealed the following: Caregiver's
Criminal History Screening (CCHS) were not
available for three current employees with no no
documented date of hire.

B. Interview with Caregiver #1 on 04/02/13 at
10:44 am revealed that she has been employed
with the facility for at least a year. Interview with
Caregiver #2 on 04/05/13 at 10:19 am reports he
has been employed with the facility for
approximately 2 years. Interview on 04/05/13 at
2:01 pm with caregiver #3 reveals that she has
been an employee of the facility for more than
one year.

C. On 04/09/2013 at 2:27 pm during interview
with the Administrator, he stated that he has
begun to take measures to correct the problem.

Refer to 7.8.2.70 INCORPORATED AND
RELATED RULES AND CODES:

E. Employee Abuse Registry 7.1.12 NMAC.
TITLE 7 HEALTH

CHAPTER 1 HEALTH GENERAL PROVISIONS
PART 12 EMPLOYEE ABUSE REGISTRY
7.1.12.1 ISSUING AGENCY: Department of
Health.

[7.1.12.1 NMAC - N, 01/01/2006]

7.1.12.2 SCOPE: This rule applies to a broad
range of New Mexico providers of health care and
services and employees of these providers who
are not licensed health care professionals or
certified nurse aides. This rule requires that
providers check with the registry and avoid
employing an individual on the registry. This rule
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provides for the investigation and determination
of complaints alleging abuse, neglect or
exploitation of recipients of care or services by
employees. This rule further requires listing
employees with substantiated registry-referred
abuse, neglect or exploitation on the registry,
following an opportunity for a hearing. This rule
supplements other pre-employment screening
requirements currently applicable to health care
providers, such as the requirement for criminal
history screening of caregivers employed by care
providers subject to the Caregiver Criminal
History Screening Act, NMSA 1978 Sections
29-17-1 et seq. and that Act ' s implementing rule,
7.1.9 NMAC. It also supplements requirements
for pre-employment screening of certified nurse
aides applicable to nursing facilities pursuant to
42 CFR Sections 483.75(e) and 488.335; and
16.12.20 NMAC. This rule does not address the
consequences of abuse, neglect, or exploitation
for which a provider, as distinguished from an
employee, is responsible.

Based on record review and interview, the facility
failed to make pre-employment inquiry to the
Employee Abuse Registry (EAR) for 3 of 3 current
employees (Caregiver #1, Caregiver #2, and
Caregiver #3). This deficient practice has the
potential to affect the health and safety of
residents. The findings are:

A. Review of the employee files on 04/03/13 at
1:00 pm revealed the following: COR/EAR
pre-employment screenings completed
subsequent to hire and dated 04/03/2013 for
three current employees Caregiver #1, Caregiver
#2, and Caregiver #3) with no documented date
of hire.
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B. Interview with Caregiver #1 on 04/02/13 at
10:44 am revealed that she has been employed
with the facility for at least a year. Interview with
Caregiver #2 on 04/05/13 at 10:19 am reports he
has been employed with the facility for
approximately 2 years. Interview on 04/05/13 at
2:01 pm with caregiver #3 reveals that she has
been an employee of the facility for more than
one year.

C. On 04/09/2013 at 2:27 pm during interview
with the Administrator, he stated that he would
correct the problem going forward.
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